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OCA 86-1582
16 May 1986

MEMORANDUM FOR: C/CTC/DO
C/EPS/DO
NIO/CT
C/PCS/DO
Assistant General Counsel, DO

FROM: Deputy Director for Legislation
Office of Congressional Affairs

SUBJECT: S. J. Res. 340 - Establishment of
Congressional Consultative Group Under
the War Powers Act

1. Attached for your information please find a copy of
pp. S5597 - 5600 from the Congressional Record of May 8, 1986,
These pages contain the text of S. J. Res. 340 and the remarks
by Minority Leader Byrd, its sponsor, and Senator Leahy, a
co-sponsor and Ranking Minority Member of the Senate Select
Committee on Intelligence (SSCI), upon its introduction.

2. S. J. Res. 340 is a proposal to amend the War Powers
Act so as to establish a group of eighteen (18) Members of
Congress to serve acs the exclusive Congressional body with
which the Executive Branch would consult under the War Powers
Act. The group would consist of: the Speaker of the House and
the President Pro Tempore of the Senate (2); the leaders of
each chamber (4); and, the chairmen and ranking minority
members from the foreign affairs, armed services and
intelligence committees of each chamber (12).

3. As of this date, the bill has been co-sponsored by five
Democratic senators: Cranston, Pell, Leahy, Inouye and
Eagleton. 1In his remarks, Senator Leahy contrasts S. J. Res.
340 with S§. 2335, the Dole/Denton anti-terrorism amendment of
the War Powers Act (subject of previous memoranda from this
office). He alsc notes, in passing, that S. 2335 could be reacd
to repeal the restrictions of the Intelligence Oversight Act.

4. Both bills have been referred to the Foreign Relations
Committee,
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5. It appears that the issue may be shaping up along
partisan lines, with Democratic senators lining up behind the
S. J. Res. 340 and the Republicans behind S. 2335 (the eight
sponsors to date are: Senators Dole, Denton, Mattingly, Hecht,
Nickles, Thurmond, Wallop and Wilson).

6. We will keep you advised of developments in this area.
STAT
Attachment
as stated

Distribution:

l1 - C/CTC/DO

1l - C/EPS/DO

l - NIO/CT

1 - ¢/pCS/DO

1 - Assistant General Counsel, DO

1 - p/oca

l - EO// CK:A

1 - OCA Registry

1 - OCA/LEG Subiject File - Terrorism

1 - STAT
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THE ECONOMIC SUMMIT

Mr BYRD. Mr. President. 1 have. of
course. yoined before in comphmenting
the results of the economic summit.
and 1 do so again. 1 am glad there were
stronger statements than we have
heard before and there seemed to be
unanimity among the seven indusirial.
tzed democracies thatl state-supported
terrorism has to be deal)t with. and
firmly. and that it takes the coordinat-
ed efforts and the cooperstion no!
only of those seven nations but also of
other nations to deal with it. 1 am
heariened by this

As 1o the carry through, I hope we
will see tha! as well.

As to trade, 1 think some progress
was made. Too many times 1 have
heard the Prime Minister of Japan
and other Japanese officials say that
the Japanese Government, the busi-
ness community. and the consumers of
Japan are going to take action to open
Japanese markets to Amencan goods
We have heard good public relstions
speeches, but all too few follow-
throughs. Now we have had & good
speech by the Prime Minister again,
and I have to compliment the Prime
Minister; it takes courage to say what
he has said and to attempt to take the
actions he has outlined. But 1 would
hope that this time we will not have
been treated to fine speeches and in-
gratiating promises. 1 am hoping for
the foliowthroughs, and I am sure our
fellow Americans are doing the same.

We have already seen much of the
manufacturing base of this country
transferred abroad. and millions of
American jobs have beern exported
abroad because Japan has not opened
itt markets to fair competition by
American products. I hope that we wil!
see  actior. this time and foliow-
through—not just good PR

FTMENDMENT OF THE WAR

o
|
\

POWERS ACT

M-r. BYRD Mr. Presideni.. or
Monday, Apri! 14, 1 was tnvited, wiik
others of the leadershup. to & meeting
with the President at the White
Bouse¢. Leaders or both sides of the
aisle from both House: were present
ancd there were top-ranking mersbers
of the Foreigr: Relztiors and Intelli-
gence and Armed Services Committee
Whner we arrived. the Presiden: indi-
caied that he had alreads orderec &
bombing raid on targeis in Libva. We
were intormecd thai alread: ern route
1 their desiinaiion: were F-1llis
besed in Englanc. tha! they would
reach: therr targels sbou’ % p.r..
Washincton. C. tim:  As 1 recall
they hacd alreasd: beer 1in fLgh! 2
nours.

And sc¢ I askecd the cuestior. “Has
ary other Member ¢f Congres: been
toid about thir action. or plans for it
prior 1o thic meeling tha! 1= going or
now” Anc the ancwer was. “No.o 1
said “"Well. it is obvious thern tha' &
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have been calied here todav t« be pot.
fied of the aclion. Dol consulied—to be
told of 8 decision tha' hac already
beerr mad: " 1 said '] am no' cor-
plaining 8! this point ™ ) s8ic tha! mil:
tary action: may heve to be taker
from time o limé Lhai reg.lire secrect .
thal require the elemen: of surprise if
such actions &re to be successful ir
minimizing American Josscs ang ir
maximizing the chances of the oper-
81i0N'S sureess

] think we have to be reslistic ir
that regard And ] believe tha: an o)
erstion such &s we were being toid
about was such an operation. It shoulg¢
be apparent to anyone that the ele.
ment of surprise, the elemen: of secre-
cy was an element of utmost impor-
tance in the military action tha! was
teken sgains' Libva.

Now. having said that—and I wili not
go into this further at this time—there
were many indications that the admin-
istration itself had eonsulted others.
had notified others countries. and that
the leaders of the Congress were cer.
tainly not the first to be informed of
what was going to happern.

Now, I will leave that here for now.
The War Powers Act—and I read only
one paragraph—section 3 savs

The President, in every possibl¢ instance
shel! consult with Congress before introdur-
ing United States armed forees intc hostil;
ties or into mtuations where emineni ir.-
volvemen! in hostilities is ciearly indicatec
by the circumstances and. after every suct
introductior:.. shall consuli regularly with
the Congress untii United States armec
forces are no longer engaged i hostilities or
have been removed {rom such siluaiions

Now, Mr. President. there have beer,
those who have said we have Lo amend
the War Powers Act Lo allow the Pres;-
dent to have more fiexibility in orde:
to deal witk state-supported terrorism.
In this particular situauor I am talk-
ing about. I made nc argumen: ther. or

subsequent theretc that the War
Power: Act had beern violated The

language says. "The President ir every
possible instance shall consult ™

The word “possihie” is the key word
here. Obwviously. tha! word was pui
there by Congres: for some reasor.
The language does not say. "II. ever:
instance.” It says. “in every possibic
instance.” Sc¢ 1 think the Presiasn:
had the fiexibility In the: word to ac:
ther under the circumsiances anc i<
act efiectively a&anc foreibiy agains:
S1al€-SPONSOrec LEITOrISIL Unger sucr
similar condilions if Lhe Naliolia: SeCy-
Fity interest reguires agair. 1n Lhe case

of Librz. 1 &m nol charging nDov anc
heve nol s chargec &1 &Ly Um- tna-
the War Powers ACl Wat ViQiaivel In
the consu ‘Vuo* regulrement.

Covie < Presigen: cannol cor-
sulr witl, 53: Nﬂ*meh of the H'luy
and Senate. Bf cenne’ do thee

Cengress ough. t¢ maks thy ¢
Congress has said the Presiden: snal
consull “in every possibic instancs
Congress ought tc make 11 cleer whnos
it means i a situation suct: &5 we ars
talking about In which cbviousi:s in:
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Presiden: canno' consul! witl 53%
NMembere of Congres: Wi do not wan!
th« President to violate the act. We ac
not want the law tc be such that 17 wil;
be s¢ infiexible tral the national secy.
rity interests of thie country will be n
danrer and if we want Lo make 1 pos.
sibic for 8 Presioen: o act in the na
tiona: security interests o this cour
tryv without! vioiaiing the¢ aci—and }
&IT: BUre Wwe oufnht Ww—] Lhink we
ought Lo s8) Jus® what we mean wher
we 82V ‘consult with Congress =

On Apri! 18 1886. 1 sent the Pres:.
den: 8 letler—with the signatures of
Senator PrLL. Senator LEaAHY, and Ser,
alor NUNN—in which wt proposed tne
creation of a small. permanent con-
sultative body to which the President
can look in situstions simiiar Lo that
with which we were confronted with
Libyva

Wha! was proposed it simply this
Tha: tha! consultative body in such
situations be composed of the Speaker
of the House, the President pro ter
pore of the Senate: the majority lead:
ers and the minority leaders in bolh
Houses. the chairman and the rank:ng
members of the Intelligence Commii-
tees. the Armed Services Committee:
and the Foreign Relations or the For-
eign  Affairs Committees in  both
Houses That would be 8 small group
of 18 Members of both Houses

These Members, by virtue of their
positions. as I have set forth, will have
had long experience i the Congress
Certainly. they will have, on many or
casions. had access 1o military and in-
telligence secrets. and they wil! have
attained high seniority. That! ic evi-
dent from: their identitie: as set forth
in the letter.

As 1 said al the White House. Lthere
are some people or. Capito)! Hil! who
ar< ac capabic o/ keeping & secre: ac
anvone tr, the White House or ir the
Siate Depariment or ir the Depar:.
ment of Defense or anywhere else 1
have beer: here long enough to know
that. I believe it

I think we owe it to the Presiden:—
this President an: President—to se!
forih the clea~ identity in such a situe-
tior; &= the Libvan situation of whnz*
we mean by eonsulting Congres:. and
th¢ jeitler proposes such & consuliziinv:
grouxr

hir. Presideni. I ask unanimous ¢or
sen! o have printed in the RECORD the
jletier to which 1 kave referrec

Thnere being ne otject trie e e

v TE

was oragereC W b pritiec i o1
Fecuer. as fcliow:s
C.E Sonet
WiLhiinoi

TEr PRESIDI

The White Bouse Woshingios, D7

DEer Wr PRECTLINT We ar hope“o. qoos
Lne purpose: of Ln¢ mililary acnor vo. ¢
oered for Moncey. Apri: 14, 18BL. 1r recara
L Latvear mititary and Lerrorist supnoert fe
CLILE LGPl e Deer ascromitnishel Bpecilicniss
We MU Yoo B WY DOPF Lhel & poveriu It
CEML e NE- Deel proviasl W Colone! Eolia

: €. B 1O GLniar LerTunisl

d 1 use &7 they wol of &
&rainst e ewvilize¢ woric  Second: i
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wouid be a very positive sitep if our aiiles
could now take a second look at the ques-
11on of sancticns agawnst the Libyan govern-
ment and *0in with us in a tightly coordinat
~d poilcy whereby economic actions provide
additionas tncentive to the Libyan govern.
nent to renounce the use of terromsm.

In discussions with & number o1 our coi-
£AFUEs. the question of the fiow of informa-

;06 petween the Executive hranch and the
Conaress nas neer, repealedly rased. We are
.ery ongroani ¢f tne Light reguirements of
~wererecy needed in order Lo ensure that oper-
itions of this (ype nave the maximum op-
Sortunity for success. and in order (o safe-
gaard the gves of ine courageous mep and
Admen v-m; Du themse:ves WL harm s way
: me goals of national poicy.
this 1nto account. we would ke
.ur attention to the fcilowing fac:

advance :nformat.or as to the in-
='>f sour Admionistration was the
21 cont.nious press attention for
»e€X Drior 0 the miiilary action.
£aZ:ing o reporws of advance defensive
30006 taker by Khaddaf! anich couid have
sndangerea American iives. Much of this
ras the resu!! of substantial publiz com-
mentary by Adminisiration officrals.
Secona. your spec:al em:issary, Ambassador
Waiters apgarenily triefed our allies prior
L0 tne provision of information Lo responsi-
zie memners of Congress. Thurd. tne first in-
Fication of your gec:s:on was at a meelng
Moncayv afternoon =zt the White House,
ifter the operation was aiready underway.
and this amounted o & notification of your
actions rather than the consultation re-
quired by law—Section 3 of the War Powers
Act provides that the President in every
possi0ie nsiance shall consuit with Con-
Sress  pefore .niroduding L‘m;ed States
Armed Forces inio hosiilities.

We beiieve a strong!y Dlpanxsa.n tundation
s the oniy guarantor of success in our na-
.on's foreign affairs. It is in the spirit of
furiner aeveioping this founaation tnat e
*ouid suggest tha! together we refine the
secl.on on consultaticn in the Act. Spectfi-
Tanv. we would sueggest that a consuitative
20av, composed of the Speaker of the
House. ine Presiaent Pro Tempore of the
Senate. the Ma:onty and Minoritv Leaders
»f botn Champers and the Chairmen and
Rank:ing M:inority members of the Armed
Services. Foreien Relations, and Inteiligence
Commiitees 1n botn Chambers bDe designat-
«»d. These 18 mempers then. wouid have the
rexporsioiiy of {uifilthing the consultative

¢« regulrec by the Act belore (niroduc-

nE Uniled States Armeg Forces into hostil:
itres or situations of imminent hostiiities
and wou:d be tne body to which you couid
OCK Wiln mcre prediciability for the pur-
ocse of fullilling the ooiigal:ions of jour
witice Lnder the Act.

We nope that you take these views intc
consideration. and tha! we can discuss
makKing mor satsfac:ory arrangements
than have sometimes deen the case in the
pa it KCYIR

Sincereiv.
CLAIRORNE PELL.
RogerT C Byro.
SaAN NUNN.
PATRICK LZaHY.

.\‘ BYRD. Mr. President. at this
roint I offer this joint resoiuticn for
‘he consxaerazion of the commiitee
wnich would legisiatively formalize
such a consultative group. I ask unani-
mous consent that the text of the
'oint resciution be printed in the
REcoRD. It. L0o0. is joined in by Senator
CRANSTCN. Senator PELlL, Senator
LEAHY. Senator INOUYE. and Senatoer
EAGLITON.

1 hope that Senators on both sides
of the aislie will consporisor the joint
resoiution.

There being no objection. the joint
resoiution was graered to be printed in
the RECORD. as follows:

S.J Res 340

Rescived by the Senate ana House o Rep-
reseniatives of the United States of Amemica
in Congress assemoled. That section 3 of the
Pubiic Law 93- 148, ais0 Known as the Wwar
Powers Resojulion. & amended—

1oy .mseriing as’ aller Sec 3. . and

2 oy azcirw at “he enc nereo! the !
iowing

‘b Por curposes of M""L;uat:c.. is re-
Juired in subseclion -8 there is 2staziished
*1thin the Congress 8 perma.ne., consultla-
tive poay composea of—

“{A) the Speaker of the House of Repre-
sentalives and tne Presiceni pro iempore of
the Senzte

B ine Maioniy Leader and (e Mison-
ty leager of the House of Representaunes
and ihe Majornty Leager and the Mononty
ieader of the Senate

“C) the chairman and ranking mincrity
memper of eacn of 'he fpliewing commlt-
rees of the Eouse of Reoreseniai;ves:

© o ne Comm:tier on Foregn Alfairs:
iy cne Comrmillee Sn Armec Services:

ul the Permoarent S=icet Commitiee on
[nteiligence: anc
D the charrm T.an and man As*crt:

Tty Lne Corm'm tee or Fore:gri Re.ations

“+ii: the Comrm:tlee on Armea Services:
and

© i tne Seiect Commitiee on Inteilr-
gence.

CQUNTIE-TERRORISM AND THY WAR PCWELS
RESCLTTION

Mr. LEAHY. Mr President, recent
weeks have seen U.S. military forces
engaged in Libya in response t¢ acts of
terrorism commitiec against Ameri.
cans around tne werld.

In the davs prior to the raid. ihe
probability that U.S. miiitary acuon
was imminent was evident to evervone.
Certain Membpers of Congress and con

gressicnal commi:ttees aiso had ad-
vance knowiodwe of the intelligence
ungderiving th res:dent’s decision o

mwza!‘ the C.S, moailary  operanlion
and pernac:s some of the pianning for
it. But. in my view. wnsufficient ime
and attention was paid by the admirnis-
tration to kesping Congress informed
and cbtaining congressional  Vview-
POLNs on this grave 1SSUe.

The Congress has the authority
under articie I. sectiorn 8 of the Consti-
tutior.. "Tc deciare War. grant ietiers
of Marcue and Reprizal. and make
ruies cencerning Captures on iLana
and Water " This s caiancec tyv the
power of the President under art
II section 2, 10 conciude treagiiss Witk
the aagvice angd consent ¢of the Senate;
conduct Aore’rzr PCLICY., and serve as
Commander in Chief of the Armed
Forces.

In the course of cur history. the
President has acgquired ever greater
pCWers 10 conagult ine foreign policy
of the United States. inciuding the de-
pioyment of U.S. military forces 1n
crises abroad. Presidents have increas-

May 8. 1986

ingiy commitied the United States o
cor.flicts overseas without consulting
fully with Congress and without ob-
taining a deciaration of war or similar
resolution of congressional support.
When a resclution of support was ob-
tained in the Gulf of Tonkin Resolu-
Lion. the executive branch usea It as a
bas:s {or even broacer authoniy to
*age an unageciared war for seve
~ears.

Mr. President, my predecessor :n
Lhis seat the U.S. Senate. the great-
iy respected former Senator from Ver-
mont. Gecrge Alken. empnasized ihe
dangers innerent in granting such
blanket aprroval to the executive
branch to engage in hostilities over-
seas. in 3 speech on the floor on Jan-
ary 31. 1966, he said:

I ne. fer an instant regarced 'x:
vote for '.he “cnr’ur‘em reselution of ALy
1964 as a vote to give the President auihcr
11y to wage war al m‘U 1in Soulgeast As:ia.’

The Vietnam war was the breaking
pcint {or the erosion of congressicna!l
respons:bility over warmaking Ex:.en-
sive U.8. myvolvement {n Vietnam fi-
rally led fo 3 legisiative reaction by
Congress. In 1973, Congress passed the
War Powers Resolution. It reguires
the Pres:ient to consult with Congress
prior 1o the iniroduction of U.S. miii-
cary forces into situations of hostiiities
or 1n which the likelihood of hostil
ities is ciearly indicated by the circum-
stances. Exp:icit notification and re-
porting requirements were also en-
acted.

The executive branch has aiways re-
garded the War Powers Resolution as
an intrusion into the Presicdents
power 1o ccnduct foreign policy. Presi-
dernts have compiled only reiuctantiy
and minimalLy with the War Powers
Resciution. To a considerabie degree,
in1s poor record has actuaily occurred
in conrnection with military operations
conducted in response LC internationai
terrorism.

When President Carter ordered
United States forces into Iran o at-
temp! a rescue of the hostages being
he:d at the Urited States Embassy in
Tehran. his legal advisers provided an
opwnion that essentially said the war
powers prnovisions were not applicable.
Their argument was that because. as
of the tirme of the termination of the
mission at “Desert One.” the rescu
iorces had supposedly not reached a
position in which hostilities were .'n-
mineni—despite the fact that the:
were undrﬂs of miles inside Iranian
terriiory.

When President Reagan directec
United States navai forces Lo under-
taKe operalions insige walers claimed
by Lipva in the Guif of Sidra—beicw
Qadhafi’'s “Line of Death'—the Pres:-
dent did notify Congress but pointediy
avoided any reference to the provi-
sions of the War Powers Resclution.
The President appears 1o have rakern
the positicn that since the U.S. forces
were in iniernational waters, nc con-
sultation was necessary despite the
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fact tha! the silustion certainiy ap
pesred to indicate that hostiliber were
probsbie

The other major statuie under
whicl. executive branch plan: for
counlerterronsm. operations are re.
ported to Congres: i= the Intelhgence
Oversight Act of 1980. Title V of the
Nationa: Security Act Under this act
the Congress musi be kep! “fuliy and
current!y wiormed.” thirough ihe in-
telligence oversight commitiees. o ali
intelligence activities. The commiitees
must i particular be informed of sig-
nificarn: anticipaled intelligence &olivi-
tres. including ones which reguire 8
Presidential finding—tha' ic covert ar-
tions. Such counterterrorist acuvities
could. under certain circumslances. in-
volve elements of U.S military forces.

Fuli reporting to Congress under the
Intelligence Oversight Act is essential
if the intelligence on international ter-
rornism. especialiv state suppor: Lo ter-
rorism. is tc be undersiood br Con.
gress Wher. the adminisiratior
begins. on the basis of such Informa-
tioni. ¢ plan for an active response
throughk some form of militery or
other counterierrorist operations. it i
alsc necesssryv that the intelligence
oversight commitiees be informed of
any related special intelligence oper-
ations.

The Intelligence Oversight Act pro-
ides Congress the abilitv tc review

the inteliigence informatior. upon
which decisions W deploy militars

foree is made The events o! recent
days with respeci to the U.S. aur oper-
atior: against Libya illustrate the eru-
aal role of intelugence informatien
the basis for the decision to commit
U.S. military forces abroad Th:s Over.
sighi Act aiso provides a8 basls for pnot:-
fication: o! the depioymen: of U.S. i
lelligencs unils anh  conneclior.  witf,
suct. acuons :

Finally. wiih respect both & \nueli:
gence information and intelugence o
erslions the Inteliigence Oversight
Act aliows the executive branck to
seei the suppor: and endorsement of
Congres:s for related inielipence &ac-
tivities. 1If tine President had asked the
oversight commitiees for therr view o’
tne adequac: of the tntelligenze or
whicr proposed militars srtior 1=
basec sdditions! protectior couic
have beer provided for sensitive inte:.
lipence coliectior sources an¢ metn.
ods Commitiee confirmaiion of tne
intelligence basic for the actwor coulc
have obviated the necessity for the
Presiden: or hic advisers w descripe
such: iniormeuor pabliciv. The inwell:-
gence Iniormauion disciosed recenult
coricerning Lipyan involvemeni in ter:
rorism Wwhite essentia. & o©bulaining
support &! homes and abraad for the
miliiar: acuor agains: Libva an-
doubtedir yeopardized highly sensitive
U.S. inteliigence meihoa:

Mr  Presiden:. the consultative
framewori established br the War
Powers Resolutior. anc tne Intell:-

gence Oversight Act afiords Congress
the opportunity W exercise its roic

LNGRESSIONAL RECORD — SEi

under the Constitution to oversee the
decimon 1o deploy US. forces into hos-
tilities overseas.

Mr President. I have joined with the
distinpuished minority leader anc the
ranking Democratic member of the
Armeo Services and Poreign Relations
Commillees 85 A6 Qrigini’ ponsor of &
resojubion W amend the War Powsrs
Act by establishing a permanen! bod:
in Congress for the consultation. re
guirec under the act. The creatior. of
such & special group would provide a
forum for the President to consult
with Congress under the provisions of
the act I exceptional circumsiances
such &: those whickh prevailed jus:
prior to the air strike against terrorist
facilities in Libya. It woulcd &lsc ensure
that consuitaons with Congress in
connectior,. with the exercise of war
powers occurs or. a fully bipartisan
basis

The recent Libva raid shows the im-
portance of obisining the view: and
advice of Congress in advance of the
commitment of U.S. forces overseas
Deciding on this course of actiorn: and
pianning the missiop involved the
most dehicate considerations of policy
and pubhc acceptability. The adminis.
tration would great!y benefit Ir. situs-
uons such as this by having the views
of kes Members of Congress. There
should be & firmm consensus betweer
the President and Congress on the pe-
cessity for and appropristeness of &
pilarned military action: sgainst terror-
ism.

The resolution we have introduced
identifie: the following Members of
Congress as constituting the consults-
tive body for war powers The Speaker
of the Houss and Presiden: pro tem of
the Senatle. the majority and mnority
lesders of botk Houses and the chair-
men and ranking minori.y members of
the Foreigrn Relations. Armed Serv-
ices anc Intelligence Committees of
botr Bouses ¥t might be argued tha:
this body would be cumbersome and
coulc potentially jeopardize the securi-
ty of plannec opersations My response
WOoulC be thal the members of the con-
suliative body conild be asked toc take
extraordinars security precautions
and make other arrangements to fa.
cilitate expeditious and secure consui-
tatror. The body would e compoased
6! Kembers of Congress actusiomed
W dealing witk sensitive classified
matiers i confidence Aisc, the resc-
luwor: would noi define &t exactls
whne. stagc in plannmg or in what
agelai. consuitatior should oocur h
simp.T create:r & permanent body for
consuilation

M President, § would slsc Hke to
commen: an & related bil introducec
recent!y; by Benzwrxs Do  and
DexTox 0f comsulietaocn with Congres:
I, PpianNINng COURLErierrons’ oper-
atwon:. Ir conwas! ¥ O bill the
Doi«-Denveor: bil! & spparentls @ée.
signec o gve “the Presiden® total
power W arder any counterterroris:
operstiorn, regardiess of any Provisior
of lav tha: migh! otherwise restric:
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such acuor, either subsiantively or
procedurally This specifically Includes
the War Power: Resolution and. by

“the imphed reach of the Dole-Denton

bill, the Intelhigence Oversight Act as
well.

By ftr terms. the Dole-Denton bill
would remove all limits or. Presidential
authority w use American military
force for counterierrorism purposes It
would simply separate thic whole sen-
siuve and controversial ares of activity
from the constitutional allocatior of
powers In connection with warmaking
It seeks tc have Congress abdicste s
consultative role in this crucial ares
Apparently. it would eliminate even
the requirement to notify Congress of
counterterrorist activities under the
War Powers Act and the Intelligence
Oversigh! Act

The Dole-Denton bill would create a
strong presumption tn favor of mili-
tary response to terroristt It does so
by specifving that organizing or sup-
porting terrorist acts against TS per.
sons constituter aggressior agains’! the
Nation whiek justifies the use of
deadly force. The purposes section
makes clear that the bill is to be read
broadiy sc as to grant virtually com-
plete authority to the President to act
with ful! discretion & using American
military foree in response to terrortsm

The late Senator George Alken.
whose views on Vietnam were well
knowrn and respected to meny Amer;-
cans, reflected or the importance of
regular consultation with Congress ob
War powers ané the tmportance of not
making unlimited delegations of au-
thority to the executive branch in this
ares. In a speecht or the fioor an No-
vember 24, 1870, bhe mid

Th¢ onl)y safe way 40 grant the necessar:
pnarity i foreign polcy ¥ to restore bipar
usanshiy Dol or s palitcal pemty basic
alone bu: betweer the branches of Goverrn
meni before decimon: are mad«

Tha! I turn means restoring the habi:
of consujtatian becweern the Whnite Hous:
and the Congress for ounl: consultatior
gives substance o the ides o bipartisar-
ship

For & while there wac sonsutatior afier
the Torkir Gulf Resohutior wa: pessed Bu:
consuliation [s00n; enaed . . .

Tne wum of prevenung defes. . . . was re
placed by the amr of military vietorv—and
the gres: escalatior started. withoui consu:
tatior: with the Senate

Consuthiastior. betweer. the While Bouse
and the Senate is nol sc muck & matier of
iaw. thougl. the Benate's roic w forewgr.
policy is rooted i ourr Constitoraon

More muporiantly. eonsultatyor ough! &«
be & matier of policy” ¥ i the element witl:
ou. whac! fefmmIratilor PolCy] CANNO
becoms whnat I hope R wil become—the
€rounc of 4 new svrong. nerusar. foreigr.
policy

Mr. Presiden:. Congres:s 1ost the abi-
ity W participate in fundamenta oec:
sions W become militarily engaged in
Vietnarmm hy passing the Guli @
Tonkir Resclution. What the majorits
ieader and the other sponsors are pro
posing is that we now enact & “Gulf of
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Terrorism’™ Resolution that would
take Congress completely out of the
act when decisions are made to
commit U.S. forces overseas to combat
international terronsm.

By 1ncorporating the notion of
“deadly force” from the law enforce-
ment arena. furthermore. the Dole-
Denton bill appears to be encouraging
the assassination or execution ef for-
c1gN jeaders or other persons abroad
who conspire in terrorism against
Amencans. This would be an extreme-
v unfortunate precedent, apd con-
irary to the moral norms of this coun-
iry. This. alone. would make the Dole-
Denton bilH unacceptable.

The bill would also suspend the rele-
vant provisions of the War Powers, In-
relligence Oversight and other acts for
an undetermined period of time—for
as jong as there are terrorists anc¢ they
pose a threat to US. persons. The
Congress cannot again afford to grant
such wndefinite authority to the Pres:-
dent over the power {0 make war.

Mr. President, the events of recent
days show that the country needs
more. not less. cooperation between
the branches of Government in de-
signing effective responses to mnterna-
tional terrarism. As the elected repre-
sentatives of the American people. the
Congress must continue to play an im-
portant role in formuiating policy to
combst terrorism. We cannot forfeit
our responsibilities in participating.
through consultations. in so funda-
mental an issue as the commitment of
American military forces in combat
abroad.

The views and advice of Congress
cannot be overiooked in seeking wise
ways to deter and punish international
terrorists. Only by full notification
and consultation with Congress can
the necessary basis be created for
broad public support for difficult ac-

tions against foreign terrorists.
‘\sm'rron HAWKINS' SPECIAL

ORDER

The ACTING PRESIDENT pro tem-
pore. Under the previous order. the
Chair recognizes the Senator from
Florida [Mrs. HAWKINS].

Mr PRESSLER Mr. President. on
behalf of the distinguished Senator
from Florida 'Mrs. Hawkrns). I shall
make her statement under her special
order this moming.

DRUG TESTING IN THX NUCLEAR INDUSTRY

Mrs HawkxiIns Mr. Presideni. in the after-
gion of the nuciear disaster at Chernobyi.
we nave cause Lo ponder the safeguards we
rave adopled 1n our OWL nuciear indusiry.
The social. economic and biological conse-
quences of error In this industry are cleariy
stupendous. Qur society and all of its insti-
tutions have an enormous stake .n the fai-
safe operatior. of our nuclear industry.

It is therefore with some dismay thst I
have learned of our Nuclear Reguiatiory
Commission's (NRC) continued deferral of
prescriptive rulemaking {or our nuciear
power industry in the ares of drug abuse
probiems al nuciear power ptants While the
Federal Railroad Admirustration requires
drug testing for ceriain railroad employees.

CONGR<eSSIONAL RECORD— SENATE

and even Washington D.C.'s METRO Au-
thority requires drug testing {n certam in-
stances for its employees. the NRIC has not
deftned a national policy on drug testing in
the nuciear workpiace. What drug .esting
aoes occur in the nuclear industry is ieft o
the discretion of each company im the nucle-
ar industry. 1 have today written a letter to
the NRC urging their prompt action In Isu-
ing appropnate drug testing reguistions to
our nuclear power industry.

While the NRC acknowiedges that there
IS & drug probiem in owr nuclesy power
ptants. 1t has left to ihe companies therm-
serves direct responsibiiity to deal whth the
probliem. 1 do not like L0 see unnecessar:
governinent regulation of private mdusrry.
but drug testing for critical employees of
our nuclear industry is certainly one area
where the government's presence would be
well advised.

Some private nuciear power comparnies
are doing an excelient job in the area of
drug testing. However. they could cleariy
use a8 helping hand from the Nuclear Regu-
iatory Commission. Georgia Powers Alvin
W. Vogtie nucieas power project is ab excei-
lent case 1 point.

Much to the credit of Georgia Power, this
company declared war on drugs three sears
ago. and meant it. This came after troubling
statistics on ob-related accidents invoiving
aberrant empilovee behavior at the Vogtle
nuciear power plant construction site. A un-
Naiysis program Lo SCreen empioyees and po-
tential employees was set up, along with a
teiephone hotline io receive confidentiaj n-
formation about drug use of any empicyees
at the nucliear power project site.

The resuits of Georgia Power's drug test-
ing program have been remarkably success-
ful. The accident rate at the plant has
dropped steadily since drug testing was in-
stituted, from 5.4 accidents for every 200,000
man hours in 1981 before testing began. to
49 accidents per 200.000 man hours in 19885.

Despite Georgia Power's exemplary care
in assuring accuracy of test results. requir-
ing not one but !wo confirmatory tests for
each positive result. the Amenican Civil Lib-
erties Union has rushed in to join the oppo-
sition to Georgia Power’'s actions of barring
from the sorx site some of the 200 empioy-
ees who tested positive for illegal drug use.

The ACLU has been reoutinely subjecting
companies who conduct drug testing of em-
ployees to expensive and frustrating iegal
challenges. These ACLU legal challenges
cieariy have s chilling effect on private com-
panies decisions to order drug testing. even
where vitally necessary. such as the nuciear
power industrs. If Georgia Power and other
private nuciear companies could cite policy
guidance or rules on drug testing from the
Nuclear Reguiatory Commission cleariy the
hand of Georgia Power would be strengih-
ened in deal!ing with the unwarranted iegal
challenges of the disgruntled emplcyees
who test positive. their union leadership
which reflexively comes to their defense.
and narrow interest advocacy groups like
the ACLU. An NRC rule would serve 10 cen-
tralize the litigation

Those parts of our nuclear industry which
are trying to do the nght thing and adop!
drug testing for nuciear employees need the
heip and support of the NRC in this sita!
ares. There are aiso some parts of our nu-
ciear industry which are not doing drug
testing of empioyees According to testimo-
ny ot May 7 before the House Selec: Com-
mittee on Narcotics. over 9¢ percent of our
nuciear power companies do drug test em-
ployees which show problem cause for susp:-
cion of drug use. Whna! about those nuciesr
power compantes who do not drug test?
Cleariy here is s disaster walting to happen.

Moy 8. 1986

In my own state of Flonda. we iearned re-
cently thst S5 security guards at Fonds
Power's Crystal River nuclear power pian:
left their jots lamt maonth {ollowimg the in
stitution of a drug testing program by their
company. According io newspaper accouria.
one of the guards said that about 2 thira of
the security guards usec marijuana ai the
nuctear piam site while on guty One guarc
sllegediy 50i6 mar:juana and cocaine ai the
nuciear piant itself

I sincereiy hope that the NRC reassesser
its posilron on deferras oY rulemaking or
arug lestng, especiaily in the ught of these
recent reveiations O drug use al Our NUCIEAT
pCwer Flanls COMmIRg on ihe heels of the
Chernoby! disaster. This juxtapos:iion
shouid prompt quick action on the par ot
the NRC Lo saieguard our soclety s. indeec
the worid’s, vital interesis :n assuring «m
ployee fitness at ouwr nuciedr power DIANLS
if not. then the Congress wil! have to step
into this vacuum.

Mr. PRESSIER. Mr. Presidernt. that
conciudes the special order by Senatcr
Hawkins, of Flarida. which I have
read in her absence.

EXECUTIVE SESSION

Mr. PRESSLER. Mr. President on
behalf of the majority leader, Senator
Dowz. I inquire of the minority ieader
if he is in & position to cenfirm any of
the foliowing nominations on Loday's
Executive Calendar: No. 735, Donaid
M. Newman; No. 769, Roger M. Olsen:
No. 770. Herman W. Rodriquez. No.
771, Evan G. Galbraith. No. 772, Wil-
liarp L. Roper; Neo. 773. J. Michae]
Hudson.

Mr BYRD. Mr. President. the nomi-
nees just identified have been cleared
on this side of the aisle, and we are
ready to proceed.

I say to the distinguished Senator
that I will ask the able minority whip.
Mr. CrARSTOR. to take my place at the
moment and to conduct business with
his staff and mine.

Mr. PRESSLER. Mr President. I ask
unanimous consent that the Senate go
into executive session to consider the
nominations just identified.

There being no objection, the Senate
proceeded to the consideration of ex-
ecutive business.

Mr. PRESSLER. Mr President. | ask
unanimous consent that the nomina-
tions identified be considered and con-
{irmed en bloc.

The ACTING PRESIDENT pro tem-
pore. Without objection. the nomina-
tions are considered en bloc and con-
firmed en bloc.

The nominations considered and
confirmec en bloc are as foilows:
DrrarTMENT OF HEALTH AND HUMAN SERVICES

Donaid M. Newman of Indians. 1C be
Under Secretary of Health and Humar
Services.

DErPARTMENT OF JUSTICT

Roger Milton Oilsen. of Virginia, to be an
Aasistant Attorney Generai

HBermar. Wirshing Roariguer. of Puerc
Rico. to be United States Marshai of the

District of Puertc Rico for the term of four
years.
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